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No. 1267.

IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

UTAH-NEVADA COMPANY,
A Corporation^

Appellant,

VS.

JOSEPH R. DE LAMAR,
Appellee,

APPELLANT'S REPLY BRIEF.

Inasmuch as appellee, in his brief and in the oral

argument, concede that the decree must be reversed

by reason of "the record failing to disclose the neces-

sary diversity of citzenship between the assignor of

the appellant and the appellee" (appellee's Br., p. 3),

ii follows that the only questions to be discussed are:

First. The right of appellee to have the order of

reversal omit the usual directions to remand the cause

to the State Court, and provide for leave to appellee

to amend his answer in an endeavor to show juris-:

diction in the Federal Court; and

Second. Should the order of reversal be with costs

to appellant.



FIRST QUESTION.

The Order of Reversal should direct the Circuit

Court to remand the cause.

Appellee prefaces his argument upon this question

by what he designates as "Statement of the Case". In

this statement, he says:

"The fact is that this is a suit in equity which was

begun by the appellant in the United States Circuit

Court," etc.

Such a statement is not only incorrect, but is beg-

ging the question. Reference is made in said state-

ment of the case to his motion to strike out pages 5

to 22 of the Transcript herein. " We think that the

reasons we advance herein why appellee's request

that the order of reversal shall omit directions to the

Circuit Court to remand the cause, and provide for

leave to appellee to amend, as aforesaid, should not

be granted, will also show why his said motion to

strike out should be denied.

Appellee relies upon his contention that the filing

of the Bill in Equity on the eighteenth day of Decem-

ber, 1902, (Tr., pp. 22 to 39) was the commencement

of the suit in the Federal Court (his Br., p. 3, bottom

of page). But he says (Br., p. 4:)

"The commencement of this suit resulted from the

fact that in the action which was removed from the

State Court there were united legal and equitable
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causes of action. The Circuit Court made an order

that the causes of action be separated."

From this statement it appears that the filing of

the Bill in Equity was not a voluntary act of appel-

lant, but was enforced by order of the Court, made in

action No. 13,220, upon the demand of appellee.

(Tr., pp. 16-17) . Appellee urges that his said rr.otion

to replead, and the order requiring the same, is not

a part of the record herein, because it is found under

the number 13,220, and occurred prior to the filing

of the Bill in Equity. Happily, we have his own dec-

laration that the proceedings at law and the proceed-

ings in equity are a part of one and the same record,

for in his petition for a rehearing, on file in No. 1067

of this Court, he says (Rehearing Pet., p. 6) :

''Had the defendant in error been advised that the

jurisdictional objection, raised for the first time in

this Court, was going to be made, he would have';

asked your Honors for a diminution of the record,

so that you could have seen that, when this case was

jemoved, the plaintifif was required to replead in the

Court below, and to separately state, on the equity

side of the Court, the cause of action which arose in

its favor by reason of the alleged oral contract, to wit,

an accounting" ; and again (id. p. 9) :

"My purpose has been, not to elaborate my conten-

, tion more than enough to convince your Honors of

my sincerity in its presentation, and of my belief in



Its absolute soundness, so that I may, if a rehearing

is granted, have an opportunity, with a more com-

plete record before this Court of the proceedings in

this case in the Court below, to argue this question at

that length which I think its importance demands."

It thus appears that appellee believes the records

are a part of each other. His petition for rehearing

did not state that the part of the record contained in

the proceedings in equity, sought to be obtained by

diminution of the record, showed the citizenship of

appellant's assignor, and the petition was denied.

On pp. 21-2 of the Rules of Practice in the Court

below, it is provided as follows:

"Rule 19.—Amendment on Removal Proceedings.

—If the complaint in a cause removed from a State

Court combine causes of action for both legal and

equitable relief the plaintiff may, without any order

of court, within ten days from the filing of the tran-

script if filed by him, or, if filed by any other party,

within ten days after notice of such filing, or within

ten days after the decision upon a motion to remand,

if a motion to remand be made and denied, serve upon

the opposite party and file with the Clerk separate

amended complaints, one on the law side of the Court

for the legal relief, and the other on the equity side of

the Court for the equitable relief, or may, at his op-

tion, without any order of Court, serve upon the oppo-

site party and file with the Clerk an amended com-



plaint eliminating from the cause either the legal oi

the equitable part thereof as he may elect. It shall be

the duty of the plaintiff in the cases above mentioned

to take one or the other of the courses above pointed

out, within the times above provided; and the time

of the opposite party to appear or plead or take any

other step in the cause shall not commence to run until

the amendment is made as above specified ; and if such

amendment be not so made the cause may on motion

of any adverse party, on due notice, be dismissed for

want of prosecution.

The plaintiff in any cause removed from a State

Court may in all cases amend his complaint, as of

course, and without any order therefor, in any other

lespect, within the times above specified. Any amend-

ed complaint served and filed as above provided shall

be deemed and treated as a continuation of the suit

removed from the State Court."

By said Rule 19, Appellant is required either to

eliminate the equitable part of the Complaint filed in

the State Court, or do as was done in this case, "file

with the Clerk separate amended complaints, one on

the law side of the court, for the legal relief, and the

other on the equity side of the court, for the equitable

relief"; and "any amended complaint served and

filed as above provided shall be deemed and treated as

a continuation of the suit removed from the State

Court." Possibly, appellee would say that the Bill in
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Equity herein (Tr. p. 22) is not an "amended com-

plaint," because it is not so designated, and is entitled

"Bill in Equity," but such contention would be ''stick-

ing in the bark," for a pleading is not what it is called.

It is immaterial what the defendants call their plead-

ing. Its character is to be determined by the Court."

{Miller vs. Fletcher, 100 Cal. 148.) And so, iiere,

it is immaterial that appellant did not entitle said

Bill in Equity as an "amended complaint," and its

character is to be determined by the Court. In other

v/ords, it is an amended pleading, as contemplated

by said Rule 19, filed "on the equity side of the Court

for the equitable relief," contained in the complaint

in the cause removed from the State Court, which

"combined causes of action for both legal and equi-

table relief." That said Bill in Equity is an "amend-

ed complaint" in the cause removed from the State

Court appears from the title of said Bill in Equity,

w^hich states that the cause is one "removed from the

Superior Court in and for the City and County of

San Francisco, State of California, on petition of de-

lendant" (Tr., p. 22) and also from the introductory

part of said Bill, containing the statement that com-

plainant is ''continuing to object to the jurisdiction of

said Circuit Court." {Id.) Said -quoted stiteraeat

and part of the title of said Bill is utterly inconsistent

with its being the commencement of a suit, and is en-

tirely in harmony with the Bill being an "amended

complaint" in said cause removed from said Superior

Court; and appellee did not move to strike out such



portion of the title of the cause, or said statement in

the introductory part of said Bill, and thereby acqui-

esced in the correctness of the same.

An amendment is defined in Rapalje & Lawrence's

Law Dictionary as "the alteration of a pleading, writ,

petition or the like, to make it accord with the facts of

the case or with the rules of practice/^

Inasmuch as the rules of practice in cases removed

from the State Court require the complaint filed in

the State Court to be amended after the removal, by

filing with the Clerk separate amended complaints,

*'one on the law side of the Court, for the legal relief,

and the other on the equity side of the Court for the

equitable relief." (See Fiske vs, Ry. Co., 8 Blatts-

iord's, 299; and Mothe vs. Nat' I T. Co., 15 Blatts-

lord's, 435; and said Rule 19, and Whittenton vs.

Memphis, etc. Co., 19 Fed. 276) it thus appears

that said so-called "Bill in Equity" complies with said

Rule 19, and said decisions and its character, there-

fore, is an "amended complaint," and it is therefore

immaterial that appellant entitled it "Bill in Equity"

[Miller vs. Fletcher, supra).

It was so treated by the Clerk of the Court, who

alone numbers the causes filed in his office, for he

gives it the same number, namely, 13,220, adding,

however, the letter "A," to distinguish the amended

complaint (Bill in Equity) filed on the equity side of

the Court for the equitable relief, from the amended
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complaint filed on the law side. And it is to be noted

that the Clerk does not give said Bill in Equity a dif-

ferent number, as, for instance. No. 13,221, or some

number other than 13,220, as he must, of neces-

sity, do in an action commenced in his Court,

to distinguish it from a prior action commenced

therein. And so has appellee treated the filing of said

Bill in Equity as an amended pleading in the cause

removed from the State Court, for he not only acqui-

esced in the statement of the title of the cause and the

statement in the introductory part that it was a cause

lemoved from the State Court, in which appellant

was ^''continuing to object to the jurisdiction of said

Circuit Court,'^ as aforesaid, but he also answered the

**Bill of Complaint" (Tr., p. 39) without ''process of

subpoena," although said process is the only one by

v/hich appellee could have been required to appear

end answer "the exigency of the Bill." (Equity Rule

7.) The enrollment does not contain, as iisml fol-

lowing the statement of the filing of the Bill of Com-

plaint, a statement that process was issued. (Tr., p.

63.) Nor does the prayer of said "Bill in Equity"

(Tr., p. 37) contain a prayer for a process of sub-

poena, as required by equity rule 23.

Indeed, the Federal Court had no power to issue

process which would subject appellee to its jurisdic-

tion. {Stoive vs. Santa Fe-Pac. R. Co., 117 Fed.,|

368.) And, inasmuch as the appellant is an inhabi-

tant of the State of Iowa (Tr., pp. 1 1 and 22) , and the



appellee an inhabitant of the State of New York (Tr.,

id) and neither appellant nor appellee resides in the

Federal Judicial District of the Northern District of

California, even if process could have been issued by

the Court and served on the appellee, such process

and service would not have given the Court jurisdic-

tion over the appellee, notwithstanding had personal

service been made on appellee in said district, (Ex

Parte Shaw, 145 U. S. 444; 36 L. Ed., 768.) By the

affidavit of counsel for appellee, it appears that the

latter was in Europe (Tr., p. 62), and therefore out

of the said district. It is evident that appellee did not

consider the filing of the Bill of Complaint on the

equity side of the Court as the commencement of a

new suit in the National Court, shorn of all

antecedent connections with the cause removed

from the State Court, in which service of sum-

mons had been made upon appellee within the juris-

diction of t^he State Court wherein the action was

commenced, for, although he resided across the con-

tinent, in the State of New York, he did not object to

the jurisdiction, as was done in Ex Parte Shaw, by

defendant similarly situated, but he recognized that

the Court already had jurisdiction over him by his

removal of the cause from the State Court, and, acqui-

esced in such jurisdiction over him by filing his an-

swer to said Bill of Complaint, without any plea

whatever to the jurisdiction. (Tr., pp. 39 to 62.)

Appellee's whole conduct in relation to said Bill in

Equity is diametrically contrary to and inconsistent
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with his present contention that said Bill in Equity

is to be treated as the commencement of a suit in the

Federal Court, unaffected by the preceding proceed-

mgs causing the filing of said Bill of Complaint.

Appellee's brief (bottom of page 4) /^correctly

states that "the enrollment recites that this suit was

commenced by the appellant by filing its Bill of Com-

plaint on December 18, 1902." Said enrollment does

not contain such a statement; it simply states (Tr., p.

63) "The complainant filed its Bill etc.," not that

"the suit was commenced."

The appellee also incorrectly states (Br., p. 4) that

the effect of the separation of the legal from the

equitable causes of action herein is declared to be the

commencement of a new suit, in IVhittendon etc. Co.

vs. Memphis etc. Co., 19 Fed. 273. That case does

not declare anything of the kind. In that case, after

the cause was removed from the State Court, "the de-

fendants moved that plaintiff be required to replead,

according to the practice of the Courts in suits at

law." (Id., p. 275.) And the Court very properly

granted the motion, as was done in the case at bar, but

nowhere held that such repleading is the commence-

ment of a suit in the Federal Court in the sense that it

has no antecedent connection with the cause removed

from the State Court, in which the order to replead is

made.
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None of the cases cited by appellee support hi.

contention, and therefore furnish no aid in determin-

ing the question involved, nor do they enlighten the

subject at all. Appellee, after //zcorrectly stating

(Br., pp. 4-5) that "the enrollment recites that this

suit was commenced by appellant by filing its Bill

of Complaint on December 18, 1902," adds: "No
motion to remand was made in this cause," referring

to the proceedings on the Equity side of the Court.

Appellee does not inform the Court upon what au-

thority a motion to remand a cause is permitted in a

cause commenced in the Federal Court. His state-

ment, therefore, that "no motion to remand was made

in this case," must be based upon the assumption that

the filing of said Bill of Complaint was in the action

removed from the State Court, otherv/ise there could

rot be a motion to remand. Appellee also refers (Br.,

p. 5) to the praecipe for transcript on appeal (Tr., p.

71). Such praecipe is entirely consistent with the

( ause distinguished by the Clerk of the Court by des-

ignating it as No. 13,220A, as having its origin in and

being a part of the suit removed from the State Court

md numbered by the Clerk 13,220, as the basic num-

ber of the proceedings in the Federal Court after such

removal. And so, as to the certificate of the Clerk

to the record on appeal (Tr., pp. 72-83) also referred

to by appellee (Br., p. 5).

Appellee, in oral argument, remarked that appel-

lant need not have filed the Bill in Equity, meaning,
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we suppose, that although an order had been made re-

quiring appellant to replead by separating the equi-

table relief from the legal relief, combined in the

Complaint filed in the State Court, appellant could

have eliminated the equitable part of said original

complaint as provided in said Rule 19. While such a

course, it may be, vs^as open to appellant, yet can it be

that the law upon removal of causes of action from

the State Court, upon the petition of appellee, re-

quires the appellant, in order to preserve his objection

to the jurisdiction of the Federal Court, which he ''is

continuing to object to'' (Tr., p. 22) to abandon the

equitable relief sought by his Complaint filed in the

State Court, and thereby lose the benefit thereof cov-

ered by the jurisdiction obtained over the appellee by

personal service of said process within the State.

(Tr., p. 9, showing personal service in this State.)

And that, too, in a suit by a non-resident plaintiff

against a non-resident defendant, which could not

have been brought in the Federal Court in the State

where the State action was begun, and jurisdiction

obtained over the defendant even by personal service

of process on the defendant made within said State.

(Ex Parte Shaw, supra.)

Appellee has made a motion that a judgment ren-

dered on the 25th day of November, 1905, by the

Court below, in the action numbered 13,220, be made

a part of this record, and contends that because the

lower Court, in said action No. 13,220, has obeyed
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the mandate of this Court in cause No. 1067 herein,

by rendering a judgment on the 25th day of Novem-

ber, 1905, in accordance with said mandate, any judg-

ment rendered in pursuance to the mandate of this

Court in this suit must, therefore, be a judgment ren-

dered in a suit separate from the action numbered

13,220. The dual condition of the proceedings is not

the fault of appellant. The cause was improperly

removed from the State Court, wherein the appellant,

exercising a legal right, instituted it, and instituted it

in the only Court in the State in which he could obtain

jurisdiction, by its process over the defendant. (Ex

Parte Shaw, supra.) Can it be, therefore, that be-

cause the rules of procedure in the Federal Court,

into w^hich said cause was improperly removed, have

split up the causes of action, if you desire to so desig-

nate them, contained in appellant's complaint filed in

the State Court into two proceedings, one on the

Equity side of the Court, the other on the lav/ side,

that appellant cannot be restored to his rights, of

which he was deprived by the improper removal

of said cause, simply by reason of the carrying out of

the mandate of this Court upon a Writ of Error to it,

arising out of the procedure on the law side of the

Court in a cause thus improperly removed. A judg-

ment rendered in obedience to said mandate is not a

judgment on the merits, but simply an order adjudg-

ing that the cause was improperly removed from the

State Court and that the Federal Court had and has

no jurisdiction over the same, and awarding cost pur-



suant to the mandate. It may be that there cannot

be two judgments on the merits in the same suit, but

that would not be a sufficient reason for tying the

hands of a Court which holds that the cause out of

which the proceedings arose was improperly re-

moved from the State Court by reason of the Federal

Court having no jurisdiction over the same.

THE LOWER COURT HAS NO JURISDIC-
TION TO PERMIT AMENDMENT OF
THE PLEADINGS IN AN ENDEAVOR TO
SHOW JURISDICTION, AS REQUESTED
BY APPELLEE.

Appellee has not filed a cross-appeal asking for any

relief, and, therefore, has no right to the same. The

decisions cited by appellee upon the subject of amend-

ment in the Federal Court are none of them in point,

because they each and all were commenced originally

in the Federal Court, and had no antecedent proceed-

ings in the State Court, upon removal or otherwise.

In Fife vs. Whittell ( 102 Fed., p. 540) his Honor,

Judge Morrow, said

:

''Where a petition for removal, in connection with

the record in the cause, fails to disclose grounds for

removal, the docketing of the cause in the Circuit

Court of the United States does not deprive the State

Court of jurisdiction, and the Federal Court has nO

power to grant leave to amend the petition by stating

facts that show that the cause was, in fact, removable.
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{Powers vs. R. R. Co., 169 U. S., 92,101 ; 42 L. Ed.,

673; Murphy vs. Gold Co. (C. C), 98 Fed. 321.)"

And, in the same case, it is held that "if the right of

removal to a Federal Court does not appear in the

record of the State Court, it must be clearly shown in

the Petition for Removal, or it will be presumed that

it does not exist."

And, in Plant vs. Henderson, loi Fed., 307, it is

held that:

"Where doubt exists as to the jurisdiction of a Fed-

eral Court to entertain a suit removed from a Stats

Court, it will be remanded."

The statements made by appellee (Br., p. 10) as to

said assignor's death, citizenship and residence, are

matters entirely de hors the record, and need no reply.

This same question as to the right of appellee to

have the order of reversal provide for leave to amend

in an endeavor to show the requisite diverse citizen-

ship to give the Federal Court jurisdiction, has al-

ready been passed on adversely to appellee in case

No. 1067 of this Court
(
Utah-Nevada Co. vs. De La-

mar, 135 Fed., 1 13) . Appellee's Petition for Rehear-

ing (pp. 9 to 14) in said cause No. 1067, made the

same request and advanced the same argument for the

erantine thereof as is made herein for said leave to

amend, but said petition was denied. (Id.)

The case of Kinney vs. Columbian, etc., Assn. (191
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U. S. 78; 48 L. Ed., 103), referred to by appellee

upon the oral argument herein, was cited by appellee

in his said Petition for Rehearing, without avail. The

distinction between that case and the case at bar is ob-

vious. That was not a case involving the citizenship

of an assignor, and the record therein, as held by the

Court, did defectively show the citizenship of the

plaintiff, and the proceedings to amend "took place

before any action had been had in the Federal Court

on the merits of the case." {Id., pp. 84, ic6.) In the

case at bar, the record is absolutely silent upon the cit-

izenship and residence of said assignor, and this Court

in said cause No. 1067 of this Court, correctly denied

appellee's request for leave to amend, as aforesaid.

COSTS ON REVERSAL.

Appellee asks this Court (Br., p. 10), in the order

of reversal of the decree, to tax appellant with the

costs incurred by the litigation. His sole basis for this

request is his contention that appellant is responsible

for the jurisdictional defect in the record. Inasmuch

as appellant never invoked the jurisdiction of the

Federal Court, and, in its said "Bill in Equity" stated

that it "is continuing to object to the jurisdiction of

said Circuit Court," upon being required by the order

of that Court to replead, after its motion to remand

said cause had been denied, it cannot be said that ap-

oellant can be held responsible for said jurisdictional

defect. In Mansfield etc. Co. vs. Swan, 1 1 1 U. S.



17

379 J
28 L. Ed., 462, a cause removed from a State

Court upon the insufficient petition of defendant, the

fourth section of the syllabus is as follows:

^'When this Court remands a cause to the Circuit

Court, with directions to dismiss the cause for want

of jurisdiction in that Court, it will award costs of

the Circuit Court and of this Court against the party

who wrongly brought the cause into the Circuit

Court/*

Such is the case at bar. Appellant only submitted

to the jurisdiction of the Circuit Court upon compul-

sion.

We respectfully submit that the order of revesal

herein should be the same as it was and is in the or-

der of reversal in case No. 1067 of this Court, in the

proceedings at law. ( 135 Fed., 1 13)
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